The Hong Kong Jury: A Microcosm of Society? by DUFF, Peter et al.
Singapore Management University
Institutional Knowledge at Singapore Management University
Research Collection School Of Law School of Law
10-1990
The Hong Kong Jury: A Microcosm of Society?
Peter DUFF
Mark FINDLAY
Singapore Management University, markfindlay@smu.edu.sg
Carla HOWARTH
DOI: https://doi.org/10.1093/iclqaj/39.4.881
Follow this and additional works at: https://ink.library.smu.edu.sg/sol_research
Part of the Asian Studies Commons, Criminal Procedure Commons, and the Jurisdiction
Commons
This Journal Article is brought to you for free and open access by the School of Law at Institutional Knowledge at Singapore Management University. It
has been accepted for inclusion in Research Collection School Of Law by an authorized administrator of Institutional Knowledge at Singapore
Management University. For more information, please email libIR@smu.edu.sg.
Citation
DUFF, Peter; FINDLAY, Mark; and HOWARTH, Carla. The Hong Kong Jury: A Microcosm of Society?. (1990). International and
Comparative Law Quarterly. 39, (4), 881-891. Research Collection School Of Law.
Available at: https://ink.library.smu.edu.sg/sol_research/1998
 SHORTER ARTICLES, COMMENTS AND NOTES
 THE HONG KONG JURY: A MICROCOSM OF SOCIETY?
 A. Introduction
 The claim that the jury is a randomly chosen and representative sample of the
 community is an important part of the ideology which currently underpins the
 institution. Supporters of the jury argue that both its impartiality and its inde-
 pendence from the State are bolstered by the fact that it represents a randomly
 selected cross-section of the populace. In most common law jurisdictions where
 the jury operates, various steps have been taken over recent years in order to
 preserve and strengthen the perception of the jury as a "microcosm of demo-
 cratic society".' For example, in England the property qualification for jurors
 was removed in 1972 and, consequently, the franchise became virtually univer-
 sal.2 Similar moves have recently taken place in various Australian jurisdic-
 tions.3
 Against this background of increasingly representative juries elsewhere, the
 Hong Kong jury is an oddity. Like most of the legal institutions and laws of
 Hong Kong, it was imported to the colony from England, the colonising power.
 Indeed, the English law concerning juries and jurors still applies to Hong Kong
 in so far as it does not conflict with the special provisions made for the jurisdic-
 tion by the Jury Ordinance.4 Yet the Hong Kong jury is not in the least rep-
 resentative of the Hong Kong community, nor has there been any attempt to
 make it so. The major purpose of this article, therefore, is to discuss the unusual
 composition of the Hong Kong jury. First, however, it is useful to outline briefly
 the development of some of the more important and unique aspects of the way
 in which the Hong Kong jury operates.
 B. The Evolution of the Jury in Hong Kong
 Following the establishment of a British colony in Hong Kong in 1843, the jury
 was one of the earliest features of English criminal justice to be adopted. In
 1845, An Ordinance for the Regulation of Jurors and Juries provided:5
 all questions of fact, whether of a civil and criminal nature upon which issue shall be
 taken in the course of any proceeding before the Supreme Court ... shall be
 decided by the verdict of a Jury of six men.
 Following numerous amendments and consolidations in the early years, the
 1. Lord Simon in the debate over the unsuccessful Juries Amendment Bill in 1982,
 Parl. Rep. (H.L.), Vol.346, col.611.
 2. Criminal Justice Act 1972.
 3. See Freiberg, "Jury Selection in Trials of Commonwealth Offences", in Findlay and
 Duff, The Jury Under Attack (1988), p.112; Kawaley, "The Fair Cross-Section Principle:
 Trial by Special Jury and the Right to Criminal Trial under the Bermuda Constitution"
 (1989) 38 I.C.L.Q. 522.
 4. Laws of Hong Kong, Cap.3.
 5. Ordinance No.7 of 1845, s.1.
 881 (1990) 39 I.C.L.Q.
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 present Jury Ordinance is based upon an Ordinance passed in 1887, although
 many further amendments have taken place since then.
 In criminal trials, the jury has been used in the Supreme Court alone. Orig-
 inally, the only other court with criminal jurisdiction was the magistrates' court
 but an intermediate court, the district court, was introduced in 1953.6 A district
 court judge, who sits alone, can hear all but the most serious of offences and is
 empowered to pass sentence of up to seven years' imprisonment. Consequently,
 the number of criminal cases coming before the Supreme Court at first instance
 is small: 296 in 1988; 234 in 1987; and 270 in 1986.7 In many of these, the defend-
 ant will simply plead guilty. Thus the number of jury trials taking place in Hong
 Kong is low.
 The 1845 Ordinance and all subsequent legislation has required jurors to be
 residents of Hong Kong. As the original Ordinance explained, the fact that the
 jury was to comprise six men, rather than 12, was a consequence of the "small-
 ness of the population", for it would cause "very great hardship and incon-
 venience" to the inhabitants of Hong Kong to require a jury of 12.8 In 1864 the
 size of the jury was increased to seven.9 The jury has remained this size ever
 since.
 In 1986, however, in anticipation of the forthcoming Carrian case,10 which
 involved the trial of a complicated commercial fraud, legislation was hurriedly
 passed to allow the court to increase the size of the jury to nine. The Carrian
 trial was expected to take months, or even years, and there were worries that the
 possible withdrawal of jurors might lead to the trial having to be abandoned
 because the relevant rules insisted that the verdict had to be reached by at least
 five of the original seven jurors in order to be valid.11 The new legislation simply
 empowers a judge to begin a trial with nine jurors if he thinks it appropriate,
 and, consequently, in such cases up to four jurors can withdraw before the trial
 has to be abandoned.12
 Despite recognising the difficulty of securing sufficient jurors, the original
 Ordinance of 1845 imposed a financial qualification for jury service (akin to the
 property qualification which existed in England at the time). It was necessary
 either to hold property (as owner or tenant) with a monthly value of $25 or
 upwards or to be in receipt of a salary of more than $1,000 per annum.13 Four
 years later, in 1849, because "considerable Difficulty has been experienced in
 supplying an adequate Panel of Common Jurors", the income qualification was
 reduced from $1,000 to $500.14 In 1851 a further Ordinance dropped both the
 property and income qualifications altogether, simply requiring the juror to be a
 "good and sufficient person".15 This was over 100 years before the property
 6. Laws of Hong Kong, Cap.336, District Court Ordinance, s.82.
 7. Hong Kong Annual Report 1989, App.41.
 8. Ordinance No.7 of 1845, s.1.
 9. Ordinance No.11 of 1864, s.2.
 10. See Morrow, "Complexity Causes Cock Up" (1988) Law Soc. of Hong Kong Gaz.
 17; 11 Editorial (1988) H.K. L.J. 5.
 11. Jury Ordinance, ss.24-25.
 12. Jury (Amendment) Ordinance, No.3 of 1986.
 13. S.2.
 14. Ordinance No.4 of 1849.
 15. Ordinance No.4 of 1851, s.2. This was a consolidating Ordinance.
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 qualification was abandoned in England. The next and last major extension to
 the jury franchise in Hong Kong occurred in 1947 when women became eligible
 for service.16
 The initial Ordinance of 1845 created exemptions for government employees,
 lawyers, doctors, clergymen, service personnel and employees of the East India
 Company. The last category is interesting and reflects the importance of trade to
 the colony. Over the years the list of exemptions has expanded considerably but
 there is little to gain in recounting the detailed history of this process. The pres-
 ent list of exemptions is discussed below. There can be no doubt that the list of
 exemptions has always served to limit further the already small number of
 potential jurors within the jurisdiction.
 However, one extremely significant addition to the list of those exempted
 from jury service is worthy of further discussion. The 1851 Ordinance disquali-
 fied "any Person ignorant of the English Language" and the current Jury Ordi-
 nance contains a provision to similar effect.17 It is necessary to note at this point
 that court proceedings in Hong Kong are still conducted in English, an inter-
 preter being provided for most witnesses and defendants, whose native language
 is Cantonese.
 In 1858 there appeared on the jury list for the first time the name of a Chinese
 resident of Hong Kong, the "well-known and respected" Wong A. Shing. This
 development was discussed at a meeting of the Legislative Council, after which
 the name was retained and the jury list adopted.18 During the following year the
 Legislative Council debated the matter again and a similar decision was reached,
 by a majority of six to three. From that time onwards it appears that members of
 the Chinese community "acquainted with the English language" were anxious
 "to take their place with the rest of community by serving upon the jury".19
 The original Ordinance of 1845 stated that "no person . . shall be allowed to
 challenge any of the Jurors except for cause".20 Consequently, the defendant
 had no right of peremptory challenge. One effect of this would be to reduce the
 number of potential jurors required to make up the panel and thus to ease the
 strain on the eligible population. The peremptory challenge was not introduced
 in Hong Kong until 1971.21
 The composition of the verdict given by the Hong Kong jury is also signifi-
 cant. Originally, English law was followed and the verdict was required to be
 unanimous22 but in 1851 the majority verdict was introduced,23 thus rendering
 the Hong Kong jury out of step with its parent until the majority verdict was
 introduced in England in 1967.24 A majority of four was enabled to return a ver-
 16. Ordinance No.37 of 1947.
 17. S.4. It is couched in different and more detailed terms. See infra.
 18. Norton-Kyshe, The History of the Laws and Courts of Hong Kong (1971), Vol.1,
 p.465.
 19. Idem, pp.578-579.
 20. Ordinance No.7 of 1845, s.13.
 21. Ordinance No.3 of 1971, s.6.
 22. Ordinance No.7 of 1845. It did not state explicitly that the verdict must be unani-
 mous but English law applied unless the Ordinance provided otherwise (as is still the
 case).
 23. Ordinance No.4 of 1851, s.1.
 24. Criminal Justice Act 1967.
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 dict, except that in capital cases the jury was still required to be unanimous.25
 One effect of this move, of course, was to reduce substantially the number of
 retrials required as a result of hung juries. In this way, the pressure on the small
 number of people on the List of Common Jurors could further be decreased.
 Three years later, in 1864, the number of jurors was increased from six to
 seven and it was stated that a simple majority would suffice to reach a verdict.26
 This reform thus removed the possibility of a hung jury, except in a capital case.
 In 1894, however, the required majority was increased to five out of seven.27
 This followed some expressions of judicial disquiet over bare majority verdicts.
 In particular, concern had been aroused by a case where two of the three
 defendants were found guilty by a majority of four to three and subsequently
 sentenced to seven years' penal servitude (they were later pardoned).28 The pos-
 ition today is still that the agreement of five out of the seven jurors constitutes a
 valid verdict, except where the offence charged is punishable with death.29
 C. The Current Composition of the Hong Kong Jury
 Subject to various exemptions, the Jury Ordinance currently renders liable for
 jury service:30
 Every person between the ages of 21 and 65 years, being of sound mind and not
 afflicted with deafness, blindness or other such infirmity, who is a good and suf-
 ficient person resident within the Colony, and who has a knowledge of the English
 language sufficient to enable him to understand the evidence of witnesses, the
 address of counsel and the Judge's summing up.
 1. Exemptions
 At this stage, it is useful to consider the exceptions.31 Many of the categories
 of people listed in the Ordinance are similar to those groups exempted from jury
 service in England.32 For example, the Hong Kong Ordinance lists: members of
 the Executive, Legislative, Urban or Regional Councils; the judiciary, including
 all holders of judicial office, coroners, magistrates and justices of the peace;
 other public officers concerned with the administration of justice, for example
 the police, officers of the Correctional Services Department, probation officers,
 court staff, legal aid staff, the Registrar General's staff, etc.; barristers and soli-
 citors in actual practice, and their clerks; the clergy of any Christian or Jewish
 congregation in Hong Kong and persons who are vowed and full-time residential
 members of religious communities; doctors, dentists, vets and pharmacists; offi-
 25. In capital cases, from 1851 until the consolidating Ordinance No.18 of 1887, a
 unanimous decision was required for a guilty verdict only, but s.22 of the 1887 Ordinance
 required a unanimous decision for an acquittal also, and this is still the position under the
 Jury Ordinance, s.24(4).
 26. Ordinance No.11 of 1864, ss.2-3.
 27. Ordinance No.3 of 1894.
 28. Norton-Kyshe, op. cit. supra n.18, Vol.2, at p.300.
 29. Jury Ordinance, s.24. Several crimes still carry the death penalty, although, since
 the middle of the 1960s, this sentence has always been commuted to life imprisonment.
 30. Jury Ordinance, s.4.
 31. These are listed in the Jury Ordinance, s.5.
 32. See Juries Act 1974, Sched.1.
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 cers of the armed forces; members of the immigration service, the Customs and
 Excise Service and the Fire Services Department and others employed by these
 services; and those undergoing treatment for mental illness. Additionally, in
 Hong Kong, diplomats, various Commonwealth officials and their respective
 families are expressly exempted; in England, such categories of people would
 rarely qualify for jury service in the first place.
 Similarly, in both jurisdictions various categories of criminal offender are dis-
 qualified. These groups are specified in the Juries Act 1974 and the Juries (Dis-
 qualification) Act 1984, the relevant provisions of which apply both in England
 and in Hong Kong.33 Thus, the following categories of criminal offender are dis-
 qualified from jury service: any person who has ever been sentenced to
 imprisonment for life or a term of five years or more; any person who has ever
 been detained during Her Majesty's or the relevant Secretary of State's
 pleasure; any person sentenced to imprisonment (whether immediate or sus-
 pended) or any form of custody within the last ten years; any person ordered to
 perform community service within the last ten years; and any person placed on
 probation within the last five years.
 Nevertheless, there are differences between the English rules and those of
 Hong Kong. In the former jurisdiction, nurses are exempt from jury service but
 that is not the case in Hong Kong. On the other hand, a great variety of
 additional categories of people who would be liable for jury service in England
 are exempted in Hong Kong. These include: editors of daily newspapers, and
 members of their staff where the Registrar is satisfied that their absence would
 disrupt publication; full-time students of a wide variety of educational institu-
 tions; any public officer who is serving in a training or apprentice rank; pilots
 licensed under the Pilotage Ordinance, and the masters and members of the
 crew of any ship; pilots, navigators, wireless operators and other members of the
 crew of commercial aircraft; social workers who work full time in penal and
 reformatory institutions; and the wives of the Supreme Court judiciary.
 It is interesting to note that despite the proportionately far smaller number of
 people available for jury service in Hong Kong, a wider variety of categories of
 people are exempted than is the case in England. Some of the additional exemp-
 tions reflect the perceived importance of trade and transport to the economic life
 of Hong Kong. Others are less explicable, especially given the paucity of eligible
 jurors in Hong Kong.
 2. The compilation of the List of Common Jurors
 The various exemptions obviously have some effect upon the composition of
 the Hong Kong jury, but their impact is minimal in comparison with the require-
 ment that jurors must have the ability to follow court proceedings conducted in
 English. This rule disqualifies the overwhelming majority of the native Canto-
 nese-speaking population from jury service. Before touching upon some of the
 implications of this provision, we will describe the way in which the jury list is
 33. This legislation applies in Hong Kong because, as stated above, s.37 of the Jury
 Ordinance renders effectual in Hong Kong the English law relating to juries and jurors in
 so far as it does not conflict with the Ordinance.
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 compiled, paying particular attention to the practical implementation of the
 language qualification.
 The process by which individuals are selected for jury service begins with the
 Immigration Department. This department incorporates the Registration of
 Persons Office and the Registries for Births, Deaths and Marriages. Thus, the
 Immigration Department is responsible not only for issuing travel documents
 and monitoring travel to and from Hong Kong, but also for various other func-
 tions. These include the issuing of identity cards, which all residents of Hong
 Kong are required by law to possess.34 The Immigration Department is there-
 fore in a good position to collate information. Consequently, under the Jury
 Ordinance, the Commissioner of Registration, who combines this role with that
 of Director of Immigration (henceforth the "Commissioner"), is charged with
 assisting the Registrar of the Supreme Court (henceforth the "Registrar") to
 compile the jury list.35 Two main devices are used to achieve this task.
 First, from certain applications submitted to obtain an identity card or travel
 documents, the Jury Office in the Immigration Department selects those indi-
 viduals who are eligible to sit on a jury and forwards their particulars to the
 Registrar. At the age of 18, residents of Hong Kong are issued with an adult
 identity card. As eligibility for jury service is not attained until the age of 21,
 such applications are not routinely scrutinised for potential jurors. Other appli-
 cants, however, are checked for eligibility for jury service by asking them for
 details of their educational qualifications. Such applicants would include, for
 example, those seeking replacement of a lost or damaged card at one of the nine
 main immigration offices. The Immigration Department selects as a potential
 juror anyone between the ages of 21 and 65 who has matriculated fully from
 secondary school-this means that the person has remained at school until aged
 17 or 18. There is a presumption that such persons have attained a sufficient
 standard in English. Similarly, all newly arrived expatriates who apply for an
 identity card are assessed for their ability to speak English. Generally, anyone
 residing in Hong Kong for more than six months must possess an identity card
 and, further, it is advantageous for those staying for less than six months to
 obtain one.
 Second, the Registrar and the Commissioner are empowered to require any
 person to supply the name and number of the identity card of any person who
 has passed any specified English language examination or to supply any other
 information considered necessary by the Registrar or Commissioner to deter-
 mine whether any person has sufficient knowledge of English to sit upon a
 jury.36 Lists of all new graduates are routinely sent to the Immigration Depart-
 ment by universities, polytechnics and other institutions of tertiary education.
 Again, there is a presumption that graduates will have a sufficient understanding
 of English to qualify them for jury service. The civil service also regularly sup-
 plies the names of any employees thought to be eligible. Additionally, several
 thousand names were obtained through a "one-off" exercise in 1983 whereby
 34. Laws of Hong Kong, Cap. 177, Registration of Persons Ordinance and Regulations.
 35. Jury Ordinance, ss.4, 7-12.
 36. Idem, s.4.
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 major employers were requested to provide the names of employees who spoke
 adequate English.37
 Under the Ordinance, once it appears to the Commissioner that any person is
 qualified to serve as a juror, he must cause a notice to be issued to that person,
 explaining that the recipient is eligible for jury service. In practice, notification is
 despatched by the Registrar. The potential juror is also informed that unless he
 replies in writing within 14 days, claiming that he does not qualify under section
 4 or is exempt under section 5, he shall be added to the List of Common Jurors,
 and the Registrar determines such claims.38 The Registrar's staff keep a record
 of each potential juror's name, address, occupation and any relevant history, for
 example recent service on a jury or a judicial grant of exemption from service
 for a period of time.
 The Ordinance further instructs the Registrar to compile a provisional List of
 Common Jurors by 1 October every second year, based on the previous list with
 the necessary adjustments made for death, emigration and additions made
 under the procedures described above.39 The Registrar must then advertise in
 the press that the list is available for inspection and people have 14 days to apply
 for their names to be added or deleted. Reasons must be specified and the
 Registrar has the discretion to allow or disallow such applications. By 1 Febru-
 ary the following year, the settled List of Common Jurors must be compiled.40
 The Registrar has the power to add to the settled list when potential jurors are
 discovered under the procedures outlined above.41
 3. The English language qualification
 Whilst these procedures may well be the most efficient way of collecting the
 necessary information, they ignore various sections of the Chinese community
 which may hold people with a sufficient understanding of English to be eligible
 for jury service, for example: those who left school before Form 6; those who,
 after obtaining an identity card at 18, have no reason subsequently to visit a
 main office of the Immigration Department; those who undergo tertiary edu-
 cation overseas (members of this group are particularly likely to speak good
 English). Additionally, unavoidable problems are caused by the transient nature
 of the expatriate population, many of whom are employed in Hong Kong for
 short, determinate periods. The high turnover in this section of the community
 obviously causes difficulties in keeping the jury list up to date.
 The end result of this process is that the List of Common Jurors is nothing like
 a representative cross-section of Hong Kong society. The population in Hong
 Kong is 5.75 million, of whom approximately 4 million are in the right age group
 for jury service.42 Yet only 143,798 names appeared on the latest List of Com-
 37. The information about the procedures adopted was obtained from the Jury Office in
 the Immigration Department and the Supreme Court Registrar's Office.
 38. Jury Ordinance, s.7.
 39. Idem, s.7(3).
 40. Idem, ss.9-10.
 41. Idem, s.11.
 42. Hong Kong Annual Report 1989, p.328. Approximately 70% of the population are
 between 21 and 65.
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 mon Jurors, issued in 1987. Approximately two-thirds of these were Chinese,
 the bulk of the remainder comprising European, Australasian and North Ameri-
 can expatriates. Thus the latter community-which represents a very small pro-
 portion of the total population of Hong Kong, between 2 and 3 per cent-is
 grossly over-represented upon the list of eligible jurors. Further, those Chinese
 who appear on the list are not typical members of the broader Chinese com-
 munity. Rather, they are likely to be well-educated, middle-class, professional
 or business persons. The same is true of the expatriates upon the list.
 The fact that the List of Common Jurors comprises a cultural, social and pol-
 itical elite was recognised in a recent controversy concerning the ability of juries
 adequately to comprehend cases involving complex commercial frauds. At the
 time, the same concern was being expressed in England.43 During the debate in
 Hong Kong, frequent references were made to the "high quality", the "super-
 ior" nature, or the "high educational background" of the Hong Kong juror com-
 pared to the English juror.44 This view was exemplified by the comments of one
 judge:45
 Hong Kong juries are ... of very much higher quality than English and other
 Commonwealth juries. Apart from education differences, the visual contrast . .. is
 remarkable. The Hong Kong juries are invariably very well dressed, attentive and
 relatively young. The Old Bailey juries generally are far less attentive, of the men
 only a minority wear ties and the average age is older. These superficial differences
 are not merely cosmetic but reflect a substantial difference in the quality of Hong
 Kong and English juries.
 4. Empanelling a jury
 When it becomes necessary to summon a panel of potential jurors, the Regis-
 trar's Office selects at random the names of a number of individuals, the number
 depending on how many cases are expected to commence on the day in question
 and perhaps the nature of those cases.46 A check is made to ensure that the juror
 has not been excused from further jury service and that he has not attended for
 jury service within the preceding two years, in which case the Ordinance pro-
 vides that he is not to be summoned.47 Once an adequate number of names has
 been selected, summonses will be served. The Registrar has a discretion to
 excuse anyone summoned, if that person can satisfy the Registrar that there is a
 good reason why he should be so excused.48
 One common problem which the Registrar's Office faces is that, after being
 summoned, some individuals claim that they should not sit on a jury as their
 43. These worries led to the commissioning of the Roskill Committee (1986) to investi-
 gate the matter.
 44. See Legislative Council of Hong Kong, Report of the Select Committee on the prob-
 lems involved in the prosecution and trial of complex commercial crimes (1986), Vol.2:
 Minutes of Evidence. The comments are taken from written submissions made to the
 above committee by, respectively, Kempster JA at p.977, Silke JA at p.975 (both Justices
 of Appeal in the Supreme Court) and the Hong Kong Bar Association at p.453.
 45. Idem, Cruden J at p.984.
 46. Jury Ordinance, s.13(1).
 47. Idem, s.17. The authors know personally of at least one person who was summoned
 to perform jury service more than once in a two-year period.
 48. Idem, s.28(2).
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 knowledge of the English language is not sufficient. Should this occur, the
 Registrar's Office conducts its own examination regarding the standard of Eng-
 lish of the individual concerned. This examination takes the form of an informal
 interview, usually conducted in Cantonese, oddly enough, rather than in Eng-
 lish. The purpose of the interview, however, is simply to assess the extent to
 which the interviewee is normally exposed to the English language by ascertain-
 ing how frequently it is spoken in the work environment, at home and socially,
 and whether he reads English language newspapers or watches television pro-
 grammes on the English channels.
 On average, juries are empanelled two or three times a week and, normally,
 approximately 40 potential jurors are summoned to attend on a given date. They
 assemble in the Jury Assembly Room in the Supreme Court. Before the jurors
 are taken to the court room, a roll-call takes place whereby court staff check that
 the potential jurors are who they claim to be by examining their identity cards.
 The jury is empanelled by ballot, names being drawn from a box by the court
 clerk in open court.49 As the names are selected and called out, the jurors move
 over and take their seats in the jury box. Before this process begins, the clerk
 warns the defendant that he must object should he wish to challenge any juror.
 Both Crown and defence may challenge for cause and, additionally, since
 1971, each accused has been entitled to five peremptory challenges, i.e. chal-
 lenges without cause being given.50 In this context, it is interesting to note that
 the accused's right of peremptory challenge was recently abolished in England
 because it was alleged that it was being abused by the defence to manufacture
 unrepresentative and partial juries."5 The Crown has no right of peremptory
 challenge. However, it does have a right to stand jurors aside. In Hong Kong, as
 in England, the position is that the Crown, without giving reasons, can ask a
 juror to stand aside until the jury panel is exhausted. Should this last eventuality
 occur, the Crown must give cause for any subsequent challenge.52
 Despite the fact that the number of peremptory challenges granted in Hong
 Kong is few by comparison with some Commonwealth jurisdictions,53 the small
 size of the Hong Kong jury means that such challenges can have a dramatic
 effect upon the jury's composition. Even if there is only one defendant, the use
 of all the peremptory challenges obtains a jury comprising only two of those jur-
 ors originally selected. Where there are two or more accused, the defence
 obviously has more scope to manufacture a jury to its liking.
 A last factor which may affect the composition of the jury is that the court has
 a discretion to exempt a person summoned for jury service.54 The court may
 exercise this discretion, for example, if it is convinced that jury service would
 result in severe hardship to the potential juror.
 Empanelling a jury in Hong Kong is sometimes a complicated process because
 of the existence of the various challenges and exemptions. A good example of
 49. Idem, s.21.
 50. Idem, s.29.
 51. Criminal Justice Act 1988.
 52. See McEldowney, "Stand by for the Crown" (1979) Crim. L.R. 272 for a descrip-
 tion and a discussion of the right to stand by.
 53. Freiberg, op. cit. supra n.3.
 54. Jury Ordinance, s.28(1).
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 this was the notorious Carrian case, which involved six defendants, charges of
 complicated commercial fraud and a trial lasting 18 months, the longest criminal
 trial ever to have taken place either in England or Hong Kong.55 Owing to the
 fact that problems were anticipated, a large panel was summoned. Before a jury
 was eventually obtained, 103 potential jurors were brought before the court.
 The defendants exercised 20 peremptory challenges; the prosecution stood aside
 two jurors; one juror was discharged after having been empanelled because her
 husband had owned shares in one of the companies mentioned in the indict-
 ment; and, in view of the fact that the trial was scheduled to last for months, 70
 jurors were excused on the grounds of hardship, comprising mostly the self-
 employed, those whose jobs entailed overseas travel and teachers, with the
 addition of one pregnant woman. Eventually, a jury of four civil servants, two
 bankers, two retired people and one housewife was sworn in.56 Two jurors were
 subsequently excused during the course of the trial.57
 Obviously, where the number of potential jurors is as small as it is in Hong
 Kong, trials like Carrian impose a disproportionate strain upon the jury list. An
 even more recent example is provided by the Jockey Club case, another cause
 cedlbre, in which two businessmen and three jockeys were accused of conspiring
 to "fix" horse races in Hong Kong.58 Seventy jurors were called before the jury
 was secured. The five co-accused exhausted all of their peremptory challenges.
 Fifteen individuals were granted exemptions on grounds such as that of bearing
 the same surname as a local jockey, being a horse owner, or being a school
 friend of one of the prosecutors. Despite a statement from the judge to potential
 jurors that exemptions would be granted only if exceptional hardship would
 result from the estimated six-week hearing, several individuals were excused, a
 number of whom were teachers. After a lengthy selection process, a jury of five
 women and two men was empanelled.59
 Perhaps a more typical empanelment, however, would be one which was
 observed by one of the authors during the course of the research for this article.
 On the day in question, 43 potential jurors were summoned; 27 were Chinese
 and 16 were not. These are about the proportions one would predict from a per-
 usal of the jury list. There were two accused and the charge was the possession
 of dangerous drugs for the purposes of unlawful trafficking. The defence chal-
 lenged three jurors: one Chinese businessman; one Caucasian businessman; and
 one Chinese male whose occupation was unclear. It is noteworthy that counsel
 prompted only one of the challenges, that of the Caucasian businessman when it
 became apparent from his accent that he was South African. ('He had asked the
 judge to be excused but the request was refused.) The defendants instigated
 the other two challenges, presumably on the basis of an instant impression of the
 potential jurors. No females were challenged. The jury eventually empanelled
 comprised: one female Caucasian; two male Caucasians; two female Chinese;
 and two male Chinese.
 55. See supra n.10.
 56. Hong Kong Standard, 25 Feb. 1986.
 57. See South China Morning Post, 16 Sept. 1987.
 58. Editorial, "The Jockey Club Conspiracy Case Mistrial" (1988) H.K. L.J. 359.
 59. South China Morning Post, 3 May 1988; Hong Kong Standard, 3 May 1988.
 Additional information was supplied by the Registrar's Office.
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 D. Conclusion
 The jury in Hong Kong is not representative of the society which it is called
 upon to serve and, in this respect, it is unlike its contemporaries. In most other
 common law jurisdictions, the State has been forced to expand the jury fran-
 chise as a result of contemporary ideological pressures which render increasingly
 attractive notions such as democracy, representativeness and community partici-
 pation in official decision-making. Failure to reform the jury in response to such
 pressures might have resulted in it losing legitimacy in the eyes of the public,
 perhaps to the extent where its future would have been in jeopardy. The ability
 of the jury to fulfil its functions is increasingly perceived to be dependent upon
 its representing a true cross-section of the community.
 For example, in comparison to a judge, or a jury drawn from the upper eche-
 lons of society, a representative jury is perceived to have wide experience of the
 world and to possess sound common sense. This gives it the ability to assess the
 reliability of witnesses and to determine the likelihood of various events having
 taken place. Further, and on a more political level, a jury which represents
 society as a whole, rather than a social elite, is perceived to be more likely to be
 independent of the State and impartial in its judgment upon the accused. More-
 over, it is claimed that such a jury will refuse to enforce oppressive or repugnant
 laws.
 The Hong Kong jury is out of step with this kind of thinking. Special circum-
 stances apply of course, particularly the fact that Hong Kong is still run as a col-
 ony. Given that the government of Hong Kong is appointed through the colonial
 power rather than being democratically elected by the local community, demo-
 cratic ideology is of less influence than elsewhere and has correspondingly less
 impact upon the jury. More specifically, the language used in the courts is that of
 the colonial power rather than that of the local residents, and we have described
 in detail the way in which this affects the composition of the jury. Thus far there
 has been no sustained challenge to the legitimacy of the Hong Kong jury on the
 basis of its lack of representativeness, but it is on ideologically shaky ground
 nevertheless.60
 PETER DUFF, MARK FINDLAY and CARLA HOWARTH
 60. This article emerged from a larger research project on the Hong Kong jury funded
 by City Polytechnic of Hong Kong and carried out in the Department of Law.
 THE CONCEPT OF AN "ARGUABLE CLAIM" UNDER
 ARTICLE 13 OF THE EUROPEAN CONVENTION ON
 HUMAN RIGHTS
 A. Introduction
 Article 13 of the European Convention on Human Rights gives individuals a
 right to a remedy where they have an "arguable claim" that a Convention right
 has been violated. In the recent decision in the Case of Powell & Rayner v. UK'
 the European Court of Human Rights had to examine, for the third time in
 recent years, what is meant by the concept of an "arguable claim" and its rela-
 1. E.C.H.R., Ser.A, No.172; Judgment of 21 Feb. 1990.
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